
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



BOOK REVIEWS 

Cases on the Law of Bills and Notes. By Howard L. Smith and Wm. 
Underhill Moore. Second Edition. St. Paul: West Publishing Co. 1922. pp. 
xvi, 847. 

It is a pleasure to welcome a second edition of this already satisfactory 
casebook, with fifty-four new cases bringing the material well down to date. 

The general plan of the work remains unchanged; a few alterations in de- 
tail may, however, be noted. The absence in the first edition of material on 
collateral notes has been remedied (pp. 112-120); with the added cases, the sec- 
tion on signature by an agent offers materials for thorough study of that com- 
plex problem; a new and useful set of cases on form of endorsement is added 
(pp. 307-323) ; the difficulties involved in the endorsement "Pay to any bank or 
banker. All previous endorsements guaranteed" are suggested in a long quota- 
tion from Nat. Bk. of Commerce v. Bossemeyer, (p. 350) ; indeed, the whole 
development of endorsement is admirable; the arrangement of the cases on de- 
livery has been shifted so as to group at the beginning those bearing on delivery 
as between immediate parties, a change which adds much to clarity; and the 
treatment of presentment and notice is properly somewhat fuller than before. 
The most radical change is the new alignment of cases on the problems arising 
out of Price v. Neal 2 down through Nat. City Bk. of Chicago v. Nat. Bk. of 
the Republic 3 (pp. 509-555). The English cases, even the Vagliano Case, 4 which 
despite their theoretical interest bear relatively little on the development of the 
American law, have been omitted to make room for a beautifully lucid treatment 
of the latter, including a case on the effect of forgery of collateral paper attached 
to a draft, and the peculiar rule on mistaken certification of checks prevalent in 
some states. The only addition the reviewer could suggest would be a reference 
to People's Bank v. Franklin Nat. Bk. 5 to qualify the impression produced 
by United States v. Chase Nat. Bk. e (p. 531). 

In a few matters the new edition leaves something to be desired. Most of 
such matters — as, for example, the desirability of treating somewhat more fully 
antecedent debt as consideration — must at the last turn on individual judgments 
and interests; it is hardly fair for a reviewer to call for fuller treatment of a 
topic without indicating what he would be content to sacrifice in exchange. One 
may, however, justly take issue with the lack of materials on a problem as intri- 
cate and important as when a bank crediting paper against its depositor's 
general account becomes a holder for value. The reviewer is also inclined to re- 
gret the author's action in cutting many of the old notes and adding few new 
ones. This is contrary to the recent and healthy development of casebook build- 
ing. Professor Moore in a note which unfortunately failed of inclusion in the 
second edition as printed, points out that Brannan's annotations 7 are indis- 
pensable to careful study of the subject, and that adequate competition with them 
in casebook notes would be impossible. That position the reviewer accepts 
without cavil : a casebook may fairly reckon with the existing outside tools of the 

iSee (1917) 101 Neb. 96, 100, 162 N. W. 503. 2 (1762) 3 Burr. 1354. 

3 (1921) 300 111. 103, 132 N. E. 832. 

*Bank of England v. Vagliano (1S91) A. C. 107. 

5 (1889) 88 Tenn. 299, 12 S. W. 716. 

* (1920) 252 U. S. 485, 40 Sup. Ct. 361. 

7 Brannan, The Negotiable Instruments Law (3rd ed. 1920). 
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trade. But Brannan's work 8 is limited, by his subject, largely to cases decided 
under the N. I. I,.; the law in fields untouched or imperfectly covered by the 
Statute needs more attention than his book gives it; and the author of the notes 
to the last edition of Norton 9 has proved not only his deep and sound scholar- 
ship but his mastery of the art of note-exposition. He has whetted our appetite; 
it is only human for us to have looked for more light and analysis in this edition 
of the cases. 

To a somewhat lesser extent the reviewer is inclined to regret the continua- 
tion in toto of the framework of the first edition. Professor Moore's thinking on 
the law of bills and notes has developed far and significantly since 1914. It was 
next to impossible for his present views to find expression within the confines 
of the framework which he then constructed. The regrouping of the cases on 
delivery, mentioned above, is one of the few important moves in the direction of 
his present much sounder and keener analysis of the whole field of negotiable 
paper. To approach first of all the question of the bill, note, check as between 
the maker, drawer, acceptor, and the payee or his assignee (and even as between 
transferor and his transferee) ; to determine (wholly apart from negotiation) 
exactly what incidents pertain to the contracts of each of the various obligors on 
commercial paper; and wherein such contracts differ on negotiable and on non- 
negotiable bills and notes — a thing of practical importance too largely overlooked 
today — this is to bring the law of commercial paper as a special, highly standard- 
ized, contract field into an internal harmony of functioning difficult to attain by 
the current approach through the doctrines of negotiability. Such examination 
of the peculiar rules as between the immediate parties challenges inquiry into the 
underlying business situation in each case; a challenge which cannot be turned 
away by scant references to public policy and couriers without luggage. The 
result of such inquiry is likely to be a growing conviction, for instance, that the 
really vital, determinative relation to a bill of exchange is the relation between 
drawer and drawee — the problem known to the Continentalists as "cover" — a 
relation which has as yet no recognized place in our Statute, nor in our texts on 
"bills and notes, nor in our casebooks; a lack which goes far to explain why the 
field is so commonly regarded as dry and technical even to absurdity. Such an 
approach as is indicated above not only forces study of the business functioning 
of commercial paper, — of the meaning of "discount" in its varied aspects, or of 
"renewal" — thereby forcing a true grasp of the law; but it lights up the hidden 
corners of the field: post-dated checks, the effect of making an instrument 
payable at a bank, the rights of unnamed parties ; and lines up these problems in 
their bearing on the field at large. When one turns then to the question of 
negotiability, of the powers of a holder to create in another person rights which 
he himself has not, that question becomes susceptible of treatment on its own 
footing, with relation to the similar rules on bills of lading, stock certificates, 
warehouse receipts, and without the student's understanding being cramped by 
connotations of such fortuitous accompanying factors as the secondary obliga- 
tion of an endorser without qualification. Here, too, the study of "equities of 
defense" can and should be introduced in rigorous separation from "equities 
of title" — (a point on which the present edition might from the teaching stand- 
point be improved) — the legal analogies, the teaching approach, and to some ex- 
tent the positive law and the business reasons for the rules in regard to the two 
classes are not the same. The reviewer also inclines to the belief that the de- 
tailed study of requisites of negotiability can most profitably be postponed to the 

8 Ibid. 

9 Norton, Handbook of the Law of Bills and Notes (4th ed. 1914) by Wm. 

Underhill Moore and Harold M. Wilkie. 
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end of the course, until the student can bring to bear on its complexities his 
knowledge gathered in the course on the use and function of the various types 
of paper: in payment, in exchange, in short term and long term finance, in col- 
lateral notes designed primarily for maximum security to a single holder and in 
notes and acceptances looking primarily to ready marketability. 

It would be idle to expect that Professor Moore would fully agree with the 
writer in all or many of the heterodox views expressed above as to the arrange- 
ment or even as to the material for an ideal casebook, even where such views 
derive largely from suggestions which he has himself from time to time thrown 
out. He does, however, agree that the current approach to bills and notes needs 
reworking; and it is good to know that his chief reason for not more radically 
remodelling the arrangement and contents of this second edition is that he is 
already at work on a book which will -develop the material according to his 
present views. Not only the arrangement and the case selection in that book, 
but the notes, will be of extreme interest and value. Nor should one omit the 
hope that he will not confine his treatment to the decided cases, but will present, 
at least in problem form, a wide range of the moot or nearly moot questions in 
commercial paper which common business practice is raising for future litiga- 
tion : certification of checks payable "through the Clearing House only" ; dividend 
checks made payable at any of several banks in different cities; bond houses' 
interim certificates; recovery of money paid on traveller's checks over a forged 
countersignature; the effect on obligors in this country of transfer over a forged 
indorsement in a country where such transfer conveys good title; the misty 
ramifications of indirect drawing under protection; seals on notes; the effect of- 
transfer of a draft drawn against bill of lading as a transfer of the seller's right 
to the price — for surely the student of a commercial field in vigorous growth 
should not go out wholly ignorant of the sprouting, in some cases flourishing, 
shoots about him. 

In a word: the present volume is an excellent tool, the best available, for 
teaching what we know, as to the law and theory of the subject; but to the 
coming volume we look for new light on both. 

karl nlckerson llewellyn 

Yale University School of Law 



The Problem of Proof, Especially as Exemplified in Disputed Document 
Trials.— A Discussion of Various Phases of the Proof of the Facts in a Court of 
Law, with Some General Comments on the Conduct of Trials. By Albert S. 
Osborn. New York and Albany: Matthew Bender & Co., Inc. 1922. pp. xxi, 526. 

While this book deals with the problem of proof primarily in disputed docu- 
ment trials, it is a book that discusses so many of the general problems of the 
preparation and trial of cases that it ought to be read by every lawyer. 

In the technical subject in which the author is a specialist — proof of the 
authenticity or forgery of questioned documents — the book is full of interest and 
suggestiveness. The vital point which the author emphasizes throughout his 
treatment of this subject is that the chief contribution which the handwriting 
expert makes to the testimony in a cause consists in the physical facts which 
he is able to bring before the jury as to the characteristics of the handwriting in 
question, and that these facts give to his opinion a value which it can never 
possess if they are excluded. It is his facts, and his reasoning from those 
facts which give to the expert's opinion all its force. Indeed, the most im- 
portant function of such an expert is that he makes the jury see a concatenation 



